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2 E.S.C.Res. 1984/50 (May 25, 1984), “3. Persons below 18 years of age at the time of the
commission of the crime shall not be sentenced to death, nor shall the death sentence be carried
out on pregnant women, or on new mothers, or on persons who have become insane.”
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5 U.N. Doc. E/CN.4/RES/2005/59, (The Question of the Death Penalty) ( April 20, 2005),
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“ 7. Urges all States that still maintain the death penalty:

(a) Not to impose it for crimes committed by persons below 18 years of age;

(b) To exclude pregnant women and mothers with dependent infants from capital punishment;

(c) Not to impose the death penalty on a person suffering from any mental or intellectual disabilities
or to execute any such person;”
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final abolition of capital punishment, the Government of Taiwan should ensure that all relevant
procedural and substantive safeguards relating to the imposition and execution of capital
punishment are scrupulously adhered to. In particular, persons with mental or intellectual
disabilities shall never be sentenced to death and/or executed.”(2021 ££ 10 H 14 H£:R) -

13 https://crpd.sfaa.gov.tw/BulletinCtrl?func=getBulletin&p=b_2&c=D&bulletinld=261 “35. The IRC
recommends that the State abolish the death penalty, and until such time that the Department of
Justice establishes clear provisions in the Guidelines for Execution of Death Penalty Cases, ensure
that death penalties are not enforced for persons with psychosocial and/or intellectual disabilities.”
(2021 /£ 10 H 21 H£:H]) -

14 U.N. Doc. E2010/10, para 91, “ This issue is often confused with the related but different questions
of responsibility for the crime itself and application of an insanity defence, and of fitness to stand
trial, where a person is unable to participate in the trial for mental health reasons. The norm
protecting insane and mentally disabled persons from execution applies even when there is no
question of competency at the time the crime was committed or at trial. It is not uncommon for a
person to become insane subsequent to conviction and sentence of death, and in such cases
execution is forbidden by the third safeguard.”
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HAERBERTE IR Aant 2- TP Fad 7
TRAL R LIRERL R FRTRIRERIL FIEERRFIE
% Wtz 18 US. Code § 4244 217 5 3 % 2|k is £ 2|4k 2

ETTRS

16 362 U.S. 402 (1960), "test must be whether he has sufficient present ability to consult with his
lawyer with a reasonable degree of rational understanding -- and whether he has a rational as well
as factual understanding of the proceedings against him.".

17 18 U.S. Code § 4244 - Hospitalization of a convicted person suffering from mental disease or defect

(a) Motion To Determine Present Mental Condition of Convicted Defendant.—

A defendant found guilty of an offense, or the attorney for the Government, may, within ten days
after the defendant is found guilty, and prior to the time the defendant is sentenced, file a motion
for a hearing on the present mental condition of the defendant if the motion is supported by
substantial information indicating that the defendant may presently be suffering from a mental
disease or defect for the treatment of which he is in need of custody for care or treatment in a
suitable facility. The court shall grant the motion, or at any time prior to the sentencing of the
defendant shall order such a hearing on its own motion, if it is of the opinion that there is
reasonable cause to believe that the defendant may presently be suffering from a mental disease
or defect for the treatment of which he is in need of custody for care or treatment in a suitable
facility.

(b) Psychiatric or Psychological Examination and Report.—

Prior to the date of the hearing, the court may order that a psychiatric or psychological
examination of the defendant be conducted, and that a psychiatric or psychological report be filed
with the court, pursuant to the provisions of section 4247(b) and (c)....

(c)...

(d) Determination and Disposition.—

If, after the hearing, the court finds by a preponderance of the evidence that the defendant is
presently suffering from a mental disease or defect and that he should, in lieu of being sentenced
to imprisonment, be committed to a suitable facility for care or treatment, the court shall commit
the defendant to the custody of the Attorney General. ...

(e) Discharge.—

When the director of the facility in which the defendant is hospitalized pursuant to subsection (d)
determines that the defendant has recovered from his mental disease or defect to such an extent
that he is no longer in need of custody for care or treatment in such a facility, he shall promptly file
a certificate to that effect with the clerk of the court that ordered the commitment. The clerk shall
send a copy of the certificate to the defendant’s counsel and to the attorney for the Government.
If, at the time of the filing of the certificate, the provisional sentence imposed pursuant to
subsection (d) has not expired, the court shall proceed finally to sentencing and may modify the
10
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18 Concluding Observations on the United States (1995), U.N. Doc. CCPR/C/79/Add. 50, para. 16. “It
also regrets that, in some cases, there appears to have been lack of protection from the death
penalty of those mentally retarded.”

19 Communication No. 684/1996, U.N. Doc. CCPR/C/74/D/684/1996 (2002), R. S. v. Trinidad and
Tobago [7.2) . “Astothe author's claim that issuing of a warrant for the execution of a mentally
incompetent person constitutes a violation of articles 6 and 7 of the Covenant, the Committee notes
that the author's counsel does not claim that his client was mentally incompetent at the time of
imposition of the death penalty and his claim focuses on the time when the warrant for execution
was issued. Counsel has provided information that shows that the author's mental state at the time
of the reading of the death warrant was obvious to those around him and should have been
apparent to the prison authorities. This information has not been contested by the State party. The
Committee is of the opinion that in these circumstances issuing a warrant for the execution of the
author constituted a violation of article 7 of the Covenant. As the Committee has no further
information regarding the author's state of mental health at earlier stages of the proceedings, it is
not in a position to decide whether the author's rights under article 6 were also violated.”
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pE L = S ’%Rﬁ]é’*}ﬂ Y mLREATTE ¢ 1984 /50 50
AR F 3 Bdn IENP L ﬁ | (persons who have become insane) °
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(persons with psychosocial and/or intellectual disabilities):

20 Sarah Joseph, Jenny Schultz & Melissa Castan, The International Covenant on Civil and Political
Rights, Cases, Materials, and Commentary 196 (3d ed., 2013);5 | & 185 @ B ARE AT A
Wi = 28 F] — DAKE P22 & mT RSB Rl - BB > 40 %5 33 » 20151 H » 312 >
351 H o
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HEoLEEas blgidrs T Bt rolm o ¥ EAR(L
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;g&ﬂ%?o#%%{fﬂiﬁ%”Fﬁ%ﬂ(mxxmswmhmanM(r
WAL A/ R F ] e A
B> 2017 & 942 6w ’:’”—"“f%ﬁ HNRA%ES L F%HE B 7hR
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Bg 7w RN P R ERE R SRR PR
flfiﬁﬁihg'uiﬂj%uﬁfﬁiﬁiﬁf(persons with psychosocial and/or

intellectual disabilities)? &5 X 7] o2 | gt = F L F|& A {§

intellectual disabilities)#

21 https://crpd.sfaa.gov.tw/BulletinCtrl?func=getBulletin&p=b_2&c=D&bulletinld=261 “35. The IRC
recommends that the State abolish the death penalty, and until such time that the Department of
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Justice establishes clear provisions in the Guidelines for Execution of Death Penalty Cases, ensure
that death penalties are not enforced for persons with psychosocial and/or intellectual disabilities.”
(2021 /£ 10 H 21 H£:H]) -

22 Human Rights Committee, General comment No. 36 (2018) on article 6 of the International
Covenant on Civil and Political Rights, on the right to life, “States parties must refrain from imposing
the death penalty on individuals who face special barriers in defending themselves on an equal basis
with others, such as persons whose serious psycho-social and intellectual disabilities impeded their
effective defense, and on persons that have limited moral culpability. “
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23 536 U.S. 304 (2002).
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% % 4 % (common law) x4 2 3 gL £ (Mens rea)® 4 5 7

fge B sg w4 2 F B Je (specific intent) ~ # R J° (general
intent) ~ 7 3B L~ H 2 (recklessness) ~ 7| % i % (criminal
negligence) ~ £ % # = (strict 11ab111ty) H ¢ specific

intent &2 B W= Ap 1020 45 (7 5 A AR I D R L
RE2EELP T LR brfd R IMAN PR Hp s &
EedE TRBEA L 8 AR E2 975 o B3 dg)e & - general

intent g2 2 FA PR GFTL HARKLFLAAE  cHEARNL LA

N
T

R REERY

BERAZHA D4y T AR L - (FE245 “nalice
aforethought” )= 2 75 A4 % 4 7= 2 %% 1 (1)} &4 L4
(intent to kill a human being) > (2)3 £ #§ % & #c(intent to

inflict grievous bodily injury on another) ()7 L g =
i 4 (reckless indifference to an unjustifiably high risk to
human life) > (4)3 = £ % & #x(intent to commit a felony) o #
Pl s A iE4 J(recklessness)fﬁ“‘\ 3 AR R A W e =

RLT h#EsT Rl LEAYFREEEEL nE LB

24 (FENEL 14 BRLAT /DA R T Ry o

25 Specific intent 517 /5 NAVAFRREN TEZEE - HEEEEERRNIREINEREIT -

26 William Wilson, Murder by Omission: Some Observations on A Mismatch between the General and
Special Parts, 13 New Crim., L. R. 1, 11 (2010)“The meaning of intention in the English context
approximates to that in the United States. It includes both direct and indirect intention or
knowledge.” Michael H. Hoffheimer, Murder and Manslaughter in Mississippi: Unintentional Killing,
71 Miss. L.J. 35, 51, n. 41 (2001), “Both Soviet and German law take an indirect intention (dolus
eventualis) to be sufficient to constitute intentional killing. The technical definition of indirect
intention is that if the actor engages in life-endangering behavior, his killing is intentional if he
‘reconcile himself’ or ‘makes peace’ with the likelihood of death....”
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(recklessness) * #- = “depraved heart murder” - & % &%y
TREY N RS N F R ERIEEY S S S
%o oM 2EiFE A R o Glde 2020 & £ B Minnesota V% 2 Derek
Chauvin ¥ ¥ %:if i 24 4% J° George Floyd F# > George Floyd @ 44
BRA)E5 A & T o Derek Chauvin i7 2% ¥ & 41 George Floyd %
+ 59448 ¥k George Floyd 7= > %~ 3 53 Flut g 4 f %7
wPGR 2 & # > Derek Chauvin § PFEEIL 3 B A @ > A B FE %
A (2 BAA )~ 5 B E ~ 4 A (depraved heart murder > =
BOHMA)E R A 2 E R A B P R AR ALY FY o

% Wiz &+ ¢ (American Law Institute)*t 1962 & = = S 2t -
g2 fogE )i 8 PR R 2T 4 (knowingly) T 4% (purposely)
G = fﬁ_am& 22 0BT HEY T ez TP, 2 Tz
5% | (inferred knowledge, constructive knowledge)?® o % &
EE LA EFEZH o FEEFEINZLEF o REERY L
b BB A N B2 FW 0 e A B A 5 2 (D
4eav it Minnesota V) > @ 7 @I fA 2 2 HOY o A RA W
¥ ?”'J SEBRBE - BB A S s B AT o B REINE R 2
2R o m2RyE 18 U.S.C. 8§ 1111 T g b 5k A 72 = it — &k

27 Wikipedia, Derek Chauvin, https.//en.wikipedia.org/wiki/Derek_Chauvin#cite_note-McCaskill-2
(2021 4 10 H 23 H&:H) -

28 Model Penal Code, Sec. 2.02. “ (2) (b) Knowingly. A person acts knowingly with respect to a
material element of an offense when:

(i) if the element involves the nature of his conduct or the attendant circumstances, he is aware that
his conduct is of that nature or that such circumstances exist; and

(ii) if the element involves a result of his conduct, he is aware that it is practically certain that his
conduct will cause such a result.

(7) Requirement of Knowledge Satisfied by Knowledge of High Probability. When knowledge of the
existence of a particular fact is an element of an offense, such knowledge is established if a person
is aware of a high probability of its existence, unless he actually believes that it does not exist.”
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% W 20Fe iy 1994 £ 4137 The Federal Death Penalty Act » 2 ¢

18 U.S. Code § 3592 i 5| i P teidk % A_F $H4L 2 At 7~ 2| pF > ¥
B2 s E ﬂ% ° ri}é“ﬁfi*"‘]%]ﬂp 2 F AN (DR AT
P2 (Z)w;t Pl Q) fERARK  DEERET

T2 A 5 AR |- (52 & E & 25 F (6)4 2 o B P ik
SOENE s Y ri& b2 5&'@‘43‘% (7)7}&% AFMERE S 2 kTG
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29 18 U.S.C. § 1111, “ (a) Murder is the unlawful killing of a human being with malice aforethought.
Every murder perpetrated by poison, lying in wait, or any other kind of willful, deliberate, malicious,
and premeditated killing; or committed in the perpetration of, or attempt to perpetrate, any arson,
escape, murder, kidnapping, treason, espionage, sabotage, aggravated sexual abuse or sexual abuse,
child abuse, burglary, or robbery; or perpetrated as part of a pattern or practice of assault or torture
against a child or children; or perpetrated from a premeditated design unlawfully and maliciously to
effect the death of any human being other than him who is killed, is murder in the first degree. Any
other murder is murder in the second degree. (b)Within the special maritime and territorial
jurisdiction of the United States, Whoever is guilty of murder in the first degree shall be punished by
death or by imprisonment for life”.

30 428 U.S. 325 (1976).

31 408 U.S. 238 (1972).

32 18 U.S.C. § 3592, “(a)Mitigating Factors.—In determining whether a sentence of death is to be
imposed on a defendant, the finder of fact shall consider any mitigating factor, including the
following:

(1)Impaired capacity.—

The defendant’s capacity to appreciate the wrongfulness of the defendant’s conduct or to conform
conduct to the requirements of law was significantly impaired, regardless of whether the capacity
was so impaired as to constitute a defense to the charge.

(2)Duress.—

The defendant was under unusual and substantial duress, regardless of whether the duress was of
such a degree as to constitute a defense to the charge.

(3)Minor participation.—

The defendant is punishable as a principal in the offense, which was committed by another, but the
defendant’s participation was relatively minor, regardless of whether the participation was so
19
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minor as to constitute a defense to the charge.

(4)Equally culpable defendants.—

Another defendant or defendants, equally culpable in the crime, will not be punished by death.

(5)No prior criminal record.—

The defendant did not have a significant prior history of other criminal conduct.

(6)Disturbance.—

The defendant committed the offense under severe mental or emotional disturbance.

(7)Victim’s consent.—

The victim consented to the criminal conduct that resulted in the victim’s death.

(8)Other factors.—

Other factors in the defendant’s background, record, or character or any other circumstance of the
offense that mitigate against imposition of the death sentence.”

33 18 U.S.C. § 3592(c) “Aggravating Factors for Homicide.—In determining whether a sentence of
death is justified for an offense described in section 3591(a)(2), the jury, or if there is no jury, the
court, shall consider each of the following aggravating factors for which notice has been given and
determine which, if any, exist:

(1)Death during commission of another crime.—...

(2)Previous conviction of violent felony involving firearm.—....

(3)Previous conviction of offense for which a sentence of death or life imprisonment was
authorized.—...

(4)Previous conviction of other serious offenses.—...

(5)Grave risk of death to additional persons.—

The defendant, in the commission of the offense, or in escaping apprehension for the violation of
the offense, knowingly created a grave risk of death to 1 or more persons in addition to the victim
of the offense.
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(6)Heinous, cruel, or depraved manner of committing offense.—...

(7)Procurement of offense by payment.—

(8)Pecuniary gain.—...

(9)Substantial planning and premeditation.—...

(10)Conviction for two felony drug offenses.—...

(11)Vulnerability of victim.—...

(12)Conviction for serious federal drug offenses.—...

(13)Continuing criminal enterprise involving drug sales to minors.—...

(14)High public officials...

(15)Prior conviction of sexual assault or child molestation.—...

(16)Multiple killings or attempted killings.—

The defendant intentionally killed or attempted to kill more than one person in a single criminal
episode.”

34 18 U.S.C. § 3593, “(e)Return of a Finding Concerning a Sentence of Death. If, in the case of —(2)an
offense described in section 3591(a)(2), an aggravating factor required to be considered under
section 3592(c) is found to exist; ...the jury, or if there is no jury, the court, shall consider whether all
the aggravating factor or factors found to exist sufficiently outweigh all the mitigating factor or
factors found to exist to justify a sentence of death, or, in the absence of a mitigating factor, whether
the aggravating factor or factors alone are sufficient to justify a sentence of death. Based upon this
consideration, the jury by unanimous vote, or if there is no jury, the court, shall recommend
whether the defendant should be sentenced to death, to life imprisonment without possibility of
release or some other lesser sentence.”

35 Jones v. Mississippi, 141 S. Ct. 1307 (2021).
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39 536 U.S. 304 (2002).

40 536 U.S. 304, 306-307 (2002), “Those mentally retarded persons who meet the law's requirements
for criminal responsibility should be tried and punished when they commit crimes. Because of their
disabilities in areas of reasoning, judgment, and control of their impulses, however, they do not act
with the level of moral culpability that characterizes the most serious adult criminal conduct.
Moreover, their impairments can jeopardize the reliability and fairness of capital proceedings
against mentally retarded defendants. Presumably for these reasons, in the 13 years since we
decided Penry v. Lynaugh, 492 U.S. 302, 106 L. Ed. 2d 256, 109 S. Ct. 2934 (1989), the American
public, legislators, scholars, and judges have deliberated over the question whether the death
penalty should ever be imposed on a mentally retarded criminal. The consensus reflected in those
deliberations informs our answer to the question presented by this case: whether such executions
are "cruel and unusual punishments" prohibited by the Eighth Amendment to the Federal
Constitution.”

41 572 U.S. 701 (2014).

22



TR R 2RI AR R AR T A M2 R BATR ACE 700
W/ T R 2 g ok 2 Hall % IV E AR KBS T1 2 &IPSR

A5 ARAFH A LR BRI EVEZERSTH o A%
R RS B E R RS A BERE s ’?r@ R 7 ﬂ?f—é%’ﬂﬂ’
R A SUNPE o B F 1 2 F?Mm%m@ F e A AR R 20

TRlE s L B w2 CITRBRARR 2 ¥ 0 2 HAE R BN E R A
FOEAR 0 FL s 2] ]
o RFRZ RSN Fa ) Rmd D T g 2t
it ka 4 F 0 B T B RBREE ST ARE AR
H i IR ARR 2. %(Ul | 4o B? A8 2,
BHRITO 0T 2R B ] o FIREFE SR
3

B AR EIRLS B E AR SRR PREE i

~

F¥
Pl AR TR LR B Ap > F A 7 fiﬁ\’ﬁ TR AERT
o T f THERFE -HREFERF ERERREAF L TR LR

AR - B X Ry R A8 e 3o TR mEE
R r’.‘.z@l?’-_m;iJ :—;\'»PB_F"*ﬁﬂ'z o 2 FI=R;x 18 U.S.C. 17(b) ™

42 For example, United States v. Montgomery, 635 F.3d 1074 (2011, cert. denied).

43 Stephen Michael Everhart, Putting a Burden of Production on the defendant Before Admitting
Evidence that Someone Else Committed the Crime Charged: Is It Constitutional? 76 NEB. L. REv. 272,
289 (1997). United States v. Deleveaux, 205 F.3d 1292, 1298-99 (11" Cir. 2000) (holding defendant’s
assertion of an affirmative defense may require the defendant to prove the defense by a
preponderance of the evidence).

44 18 U.S. Code § 17, “(b)Burden of Proof.— The defendant has the burden of proving the defense of

insanity by clear and convincing evidence.”
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45 432 U.S. 197, 202 (1977).

46 432 U.S. 197, 199 (1977) (quoting New York Penal Law § 125.20(2) [ McKinney 1975 ] ).

47 432 U.S.197, 202 (1977) (“In determining whether New York's allocation to the defendant of
proving the mitigating circumstances of severe emotional disturbance is consistent with due
process, it is therefore relevant to note that this defense is a considerably expanded version of the
common-law defense of heat of passion on sudden provocation and that at common law the
burden of proving the latter, as well as other affirmative defenses -- indeed, "all... circumstances of
justification, excuse or alleviation" -- rested on the defendant. 4 W. Blackstone, Commentaries
*201; M. Foster, Crown Law 255 (1762); Mullaney v. Wilbur, supra, at 693-694. This was the rule
when the Fifth Amendment was adopted, and it was the American rule when the Fourteenth
Amendment was ratified.”).ZZ HJ A FH R ¢ B Leland v. Oregan Z£ 343 U.S. 790 (1952) k7
Rivera v. Delaware Z£ 429 U.S. 877 (1976) » i Fiiy mARe st or © AR E FoRT Bl a8 HE
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48 432 U.S. 197, 209-210. (“To recognize at all a mitigating circumstance does not require the State to
prove its nonexistence in each case in which the fact is put in issue, if in its judgment this would be
too cumbersome, too expensive, and too inaccurate.... We therefore will not disturb the balance
struck in previous cases holding that the Due Process Clause requires the prosecution to prove
beyond a reasonable doubt all of the elements included in the definition of the offense of which
the defendant is charged. Proof of the non-existence of all affirmative defenses has never been
constitutionally required; and we perceive no reason to fashion such a rule in this case and apply it
to the statutory defense at issue here.”).

49 18 U.S. Code § 3593 (c), “...The burden of establishing the existence of any aggravating factor is on
the government, and is not satisfied unless the existence of such a factor is established beyond a
reasonable doubt. The burden of establishing the existence of any mitigating factor is on the
defendant, and is not satisfied unless the existence of such a factor is established by a
preponderance of the information.”

50 477 U.S. 399 (1986).

51 551 U.S. 930 (2007).
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