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Fow Avr(dismiss) “ 0 R d K- A PiEa L B BEEE LS
w AR (P % 12 i~ % 48 15(b)78) ~ 2% (mistrial » 2P % 26.3
) BREIRS T R WIS o

FRAFFEFFAAR A 5B FAA (direct appeal )£ 24
FE E_{s e R (collateral appeal - post-conviction relief) » & 4+ 37 4%
Bl R HIRFd U4 i 3BT M TR 3 RLE
B (e ik REINIRIM LA E 330 WAL K - X B A3
3ENFRATEY  TEHRFERLF LT ENIRRER
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2 Federal Rules of Criminal Procedure, Rule 48, “Dismissal (a) By the Government. The
government may, with leave of court, dismiss an indictment, information, or complaint. The
government may not dismiss the prosecution during trial without the defendant's consent.”

3 Federal Rules of Criminal Procedure, Rule 33, “New Trial

(a) Defendant's Motion. Upon the defendant's motion, the court may vacate any judgment and
grant a new trial if the interest of justice so requires. If the case was tried without a jury, the
court may take additional testimony and enter a new judgment.

(b) Time to File.

(1) Newly Discovered Evidence. Any motion for a new trial grounded on newly discovered
evidence must be filed within 3 years after the verdict or finding of guilty. If an appeal is
pending, the court may not grant a motion for a new trial until the appellate court remands the
case.

(2) Other Grounds. Any motion for a new trial grounded on any reason other than newly
discovered evidence must be filed within 14 days after the verdict or finding of guilty.”

4 United States v. Dukes, 727 F.2d 34, 41 (2"d 1984), “Unlike a motion for a new trial under
Rule 33, a collateral attack under § 2255 may be made "at any time,” and thus was not
time-barred when raised below. However, collateral attack is not a substitute for direct appeal
and petitioners are therefore generally required to exhaust direct appeal before bringing a
petition under § 2255.”

6
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9 RLIGELETHPM I NFRLE
B P RAARETEFEFEY LR T TR L ARG
w2 bR Ed 2 RAAE A2 4 2280.S. Code § 2255221 (a)

5 T§U’§ID#’?\§§Q¥-¥ 2 (ineffective assistance of counsel) ~ 3% 217 -~ & (juror misconduct) ~ f&ZLE
SR R 1% (Brady violations) S 4

6 28 U.S. Code § 2255, “(a)A prisoner in custody under sentence of a court established by Act
of Congress claiming the right to be released upon the ground that the sentence was imposed in
violation of the Constitution or laws of the United States, or that the court was without
jurisdiction to impose such sentence, or that the sentence was in excess of the maximum
authorized by law, or is otherwise subject to collateral attack, may move the court which
imposed the sentence to vacate, set aside or correct the sentence.

(b)Unless the motion and the files and records of the case conclusively show that the prisoner is
entitled to no relief, the court shall cause notice thereof to be served upon the United States
attorney, grant a prompt hearing thereon, determine the issues and make findings of fact and
conclusions of law with respect thereto. If the court finds that the judgment was rendered
without jurisdiction, or that the sentence imposed was not authorized by law or otherwise open
to collateral attack, or that there has been such a denial or infringement of the constitutional
rights of the prisoner as to render the judgment vulnerable to collateral attack, the court shall
vacate and set the judgment aside and shall discharge the prisoner or resentence him or grant a
new trial or correct the sentence as may appear appropriate.

©)...

(d)An appeal may be taken to the court of appeals from the order entered on the motion as from
a final judgment on application for a writ of habeas corpus.

(e)...

(f)A 1-year period of limitation shall apply to a motion under this section. The limitation period
shall run from the latest of—

(1)the date on which the judgment of conviction becomes final;

(2)the date on which the impediment to making a motion created by governmental action in
violation of the Constitution or laws of the United States is removed, if the movant was
prevented from making a motion by such governmental action;

(3)the date on which the right asserted was initially recognized by the Supreme Court, if that
right has been newly recognized by the Supreme Court and made retroactively applicable to
cases on collateral review; or

(4)the date on which the facts supporting the claim or claims presented could have been
discovered through the exercise of due diligence.

ER)
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8 Stovall v. Denno, 388 U.S. 293, 301 (1967), “We recognize that Wade and Gilbert are,
therefore, the only victims of pretrial confrontations in the absence of their counsel to have the
benefit of the rules established in their cases. That they must be given that benefit is, however,
an unavoidable consequence of the necessity that constitutional adjudications not stand as mere
dictum. Sound policies of decision-making, rooted in the command of Article 11l of the
Constitution that we resolve issues solely in concrete cases or controversies, and in the possible
8
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effect upon the incentive of counsel to advance contentions requiring a change in the law,
militate against denying Wade and Gilbert the benefit of today's decisions. Inequity arguably
results from according the benefit of a new rule to the parties in the case in which it is
announced but not to other litigants similarly situated in the trial or appellate process who have
raised the same issue. But we regard the fact that the parties involved are chance beneficiaries as
an insignificant cost for adherence to sound principles of decision-making.”

9 401 U.S. 715, 723-724 (1971), “Unlike some of our earlier retroactivity decisions, we are not
here concerned with the implementation of a procedural rule which does not undermine the
basic accuracy of the factfinding process at trial. Linkletter v. Walker, 381 U.S. 618 (1965);
Tehan v. Shott, 382 U.S. 406 (1966); Johnson v. New Jersey, 384 U.S. 719 (1966); Stovall v.
Denno, 388 U.S. 293 (1967). Rather, Marchetti and Grosso dealt with the kind of conduct that
cannot constitutionally be punished in the first instance. These cases held that gamblers in
Angelini's position had the Fifth Amendment right to remain silent in the face of the statute's
command that they submit reports which could incriminate them. In the absence of a waiver of
that right, such persons could not properly be prosecuted at all.

Given the aim of the Marchetti-Grosso rule, it seems clear that the Government must be
required to undergo the relatively insignificant inconvenience involved in defending any
lawsuits that may be anticipated. Indeed, this conclusion follows a fortiori from those
decisions mandating the retroactive application of those new rules which substantially improve
the accuracy of the factfinding process at trial. In those cases, retroactivity was held required
because the failure to employ such rules at trial meant there was a significant chance that
innocent men had been wrongfully punished in the past. In the case before us, however, even
the use of impeccable factfinding procedures could not legitimate a verdict decreeing forfeiture,
for we have held that the conduct being penalized is constitutionally immune from punishment.
No circumstances call more for the invocation of a rule of complete retroactivity.”

10 390 U.S. 39 (1968).

11 390 U.S. 62 (1968).
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12 393 F.2d 499 (1968).
13 479 U.S. 314 (1987).
14 489 U.S. 288 (1989).
15 476 U.S. 79 (1986).
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16 492 U.S. 302, 330 (1989), “Therefore, the first exception set forth in Teague should be
understood to cover not only rules forbidding criminal punishment of certain primary conduct
but also rules prohibiting a certain category of punishment for a class of defendants because of
their status or offense.”
17 BN A = A ReAE Montgomery v. Louisiana 2 (136 S. Ct. 718 (2016)52 5 : i Flfrer=n
BEAE Miller v. Alabama ZE(567 U.S. 460 (2012))F1L ZHrARN © 18 BRLL N Z /D FIUEE#RIE—
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18 541 U.S. 36 (2004).
19 549 U.S. 406 (2007).
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(1) Gegen ein rechtskréaftiges Strafurteil, das auf einer mit dem Grundgesetz fir unvereinbar
oder nach § 78 fur nichtig erklérten Norm oder auf der Auslegung einer Norm beruht, die vom
Bundesverfassungsgericht fur unvereinbar mit dem Grundgesetz erklart worden ist, ist die
Wiederaufnahme des Verfahrens nach den Vorschriften der StrafprozeRordnung zuléssig.
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Z*%Eﬁli%fm%ﬁr %ﬁﬁﬁf m(\Vernichtbarkeitslehre) ;- Klaus Schlaich, Stefan Korioth 2 -
SASHERE - WEFSEIZIART iﬁzﬁz FeRe ~ #0240 B > 2017 45 11 H - gIRkEE 1
EIJ 25 377 H 25 379 H - i £:1d Schlaich/Korioth, Das Bundesverfassungsgericht, 11. Auflage
2018, Rn. 390-393 -
68 HFR I ARE RS 90 fiREE 2 THES 1 AgE T %ﬁi’ﬂ: LA B U AN AR IR TR
N ESFHAMA RO IR - (61 EEF AR -
Gesetz Uber das Bundesverfassungsgericht (Bundesverfassungsgerichtsgesetz - B\erfGG)
§ 90 Abs. 2 Satz 1
(2) Ist gegen die Verletzung der Rechtsweg zulassig, so kann die Verfassungsbeschwerde erst
nach Erschopfung des Rechtswegs erhoben werden.
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69 Gesetz Uber das Bundesverfassungsgericht (Bundesverfassungsgerichtsgesetz - BVerfGG)
§ 95
(2) Wird der Verfassungsbeschwerde gegen eine Entscheidung stattgegeben, so hebt das
Bundesverfassungsgericht die Entscheidung auf, in den Fallen des § 90 Abs. 2 Satz 1 verweist
es die Sache an ein zustandiges Gericht zurtick.
(3) Wird der Verfassungsbeschwerde gegen ein Gesetz stattgegeben, so ist das Gesetz fir
nichtig zu erklédren. Das gleiche gilt, wenn der \erfassungsbeschwerde geméal? Absatz 2
stattgegeben wird, weil die aufgehobene Entscheidung auf einem verfassungswidrigen Gesetz
beruht. Die Vorschrift des § 79 gilt entsprechend.
70 BIBEUEIABTIASE 05 REE 1 ERE | TEAEFMAEAE , BERNPER  dRAEERRTIERES
BEZMERE, BMBPBLERBRBEA  TOEEREECERBETELSE, |
71 Lenz / Hansel, Bundesverfassungsgerichtsgesetz Handkommentar, 3. Auflage. 2020, § 95 Rn.
2,22,40, 42, 77.
72 Lenz / Hansel, Bundesverfassungsgerichtsgesetz Handkommentar, 3. Auflage. 2020, § 95 Rn.
83.
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REE 1 A)) DU B s AR e e A Z AR AR (56 82 iS5 1 IHAS & 50 T8 k56 1
1)) FH[E] - Lenz / Hansel, Bundesverfassungsgerichtsgesetz Handkommentar, 3. Auflage. 2020,
§ 95 Rn. 43.
74 PRSI ERDESE =k (AR B 7 (5 13H) BRFTERER 28] -
TSR R S 28 8 AR R P VA B B 5 - (56 2 TR R A e il s+ =R 7530
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Gesetz Uber das Bundesverfassungsgericht (Bundesverfassungsgerichtsgesetz - BVerfGG)
§31
(1) Die Entscheidungen des Bundesverfassungsgerichts binden die \erfassungsorgane des
Bundes und der Lander sowie alle Gerichte und Behorden.
(2) In den Fallen des § 13 Nr. 6, 6a, 11, 12 und 14 hat die Entscheidung des
Bundesverfassungsgerichts Gesetzeskraft. Das gilt auch in den Fallen des § 13 Nr. 8a, wenn das
Bundesverfassungsgericht ein Gesetz als mit dem Grundgesetz vereinbar oder unvereinbar oder
fur nichtig erklért. Soweit ein Gesetz als mit dem Grundgesetz oder sonstigem Bundesrecht
vereinbar oder unvereinbar oder fiir nichtig erklért wird, ist die Entscheidungsformel durch das
Bundesministerium der Justiz und fir Werbraucherschutz im Bundesgesetzblatt zu
verdffentlichen. Entsprechendes gilt fur die Entscheidungsformel in den Féllen des § 13 Nr. 12
und 14.
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75
https://www.bundesverfassungsgericht.de/DE/Verfahren/Wichtige-Verfahrensarten/Wirkung-der
-Ent scheidung/wirkung-der-entscheidung_node.html.
76 MUKoStPO/Maier, 1. Aufl. 2016, StPO §260 Rn. 170-174.
77 fEEBHEEFREAESS 371 5REE 2 RS 3IEKUE T (56 2 ) EAMIFIY - EH LT ER
SRedE /Hm?ﬂﬂiﬁﬂ SRR IRARNIESE » (EAELSHE I FIER RSB - (5 3
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StrafprozeBordnung (StPO)
§ 371 Freisprechung ohne erneute Hauptverhandlung
(2) Auch in anderen Féllen kann das Gericht, bei offentlichen Klagen jedoch nur mit
Zustimmung der Staatsanwaltschaft, den Verurteilten sofort freisprechen, wenn dazu genligende
Beweise bereits vorliegen.
(3) Mit der Freisprechung ist die Aufhebung des friheren Urteils zu verbinden. War lediglich
auf eine Maliregel der Besserung und Sicherung erkannt, so tritt an die Stelle der Freisprechung
die Aufhebung des frUheren Urteils.
78 {EBHISEFTEAESS 373 55 1 THMUE ¢ r?‘ BT T FHIEE - FEIE B 4RI
A 2%?%%@%%@%#%%#%
StrafprozeRordnung (StPO)
§ 373 Urteil nach erneuter Hauptverhandlung; Verbot der Schlechterstellung
(1) In der erneuten Hauptverhandlung ist entweder das frihere Urteil aufrechtzuerhalten oder
unter seiner Aufhebung anderweit in der Sache zu erkennen.
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