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1 18 U.S. Code § 2242, “Sexual abuse. Whoever, in the special maritime and territorial jurisdiction of the
United States or in a Federal prison, or in any prison, institution, or facility in which persons are held in
custody by direction of or pursuant to a contract or agreement with the head of any Federal department
or agency, knowingly—

(1)causes another person to engage in a sexual act by threatening or placing that other person in fear
(other than by threatening or placing that other person in fear that any person will be subjected to death,
serious bodily injury, or kidnapping); or

(2)engages in a sexual act with another person if that other person is—

(A)incapable of appraising the nature of the conduct; or

(B)physically incapable of declining participation in, or communicating unwillingness to engage in, that
sexual act;

or attempts to do so, shall be fined under this title and imprisoned for any term of years or for life.”

> New York Penal Law § 130.25, “A person is guilty of rape in the third degree when:

1. He or she engages in sexual intercourse with another person who is incapable of consent by reason of

some factor other than being less than seventeen years old;

2. Being twenty-one years old or more, he or she engages in sexual intercourse with another person
less than seventeen years old; or

3. He or she engages in sexual intercourse with another person without such person's consent where

such lack of consent is by reason of some factor other than incapacity to consent....”

RS T EmE AL s, 2 &R FEAREES = REREEEHS NG -

California Penal Code § 263, “The essential guilt of rape consists in the outrage to the person and

feelings of the victim of the rape. Any sexual penetration, however slight, is sufficient to complete the

crime.”
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Penal Code § 261 “R %_& fiei® B (22 5 41 < B r(a)%é—g\ e s B 14
SHEEL 2 G T2 - o A RIS (1)3% 4 B

3
F
R4 R~ P RARAZLL22FR 2 AFA AT S

; x ALy
1,@?54?'7:", : (2)714;;&4 N gﬁ% N %7,,3& %"7 ~ ek jL‘;:‘gA e AL
THiEz2 PMET o Ak s LA Q) FNFER ~ R A -1
Bhom i P AL E N B EE RAE S e ﬁ

fpiz % 261.6 mE2 2t T(% 138 )43 % 261 if & fie 18 BE (255 41
BB~ % 262 5 fe i B s 2 B hpEo FARTAELTER
LFER TR, f@;i Apd RAETMELAER RS 0
(% 238)p w8 L% F 9 ¢ SR 2357 R A P2 (%3
F)riFL R RN 2 TR J.Vﬁlﬁig,ianégﬁgog

BERCBEFTE R TRIERT #TERFE, 0 f T

* California Penal Code § 261, “(a) Rape is an act of sexual intercourse accomplished with a person not the
spouse of the perpetrator, under any of the following circumstances:
(1) Where a person is incapable, because of a mental disorder or developmental or physical disability,
of giving legal consent, and this is known or reasonably should be known to the person committing the
act. Notwithstanding the existence of a conservatorship pursuant to the provisions of the
Lanterman-Petris-Short Act (Part 1 (commencing with Section 5000) of Division 5 of the Welfare and
Institutions Code), the prosecuting attorney shall prove, as an element of the crime, that a mental
disorder or developmental or physical disability rendered the alleged victim incapable of giving
consent.
(2) Where it is accomplished against a person’s will by means of force, violence, duress, menace, or fear
of immediate and unlawful bodily injury on the person or another.
(3) Where a person is prevented from resisting by any intoxicating or anesthetic substance, or any
controlled substance, and this condition was known, or reasonably should have been known by the
accused....”
California Penal Code § 261.6, “In prosecutions under Section 261, 262, 286, 287, or 289, or former
Section 288a, in which consent is at issue, “consent” shall be defined to mean positive cooperation in
act or attitude pursuant to an exercise of free will. The person must act freely and voluntarily and have
knowledge of the nature of the act or transaction involved.
A current or previous dating or marital relationship shall not be sufficient to constitute consent where
consent is at issue in a prosecution under Section 261, 262, 286, 287, or 289, or former Section 288a.

Nothing in this section shall affect the admissibility of evidence or the burden of proof on the issue of
consent.”
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FPHRIMUGREETEP ZFLZEFORBE L2 RBT O R NERT T
ﬁ%*%%ﬁﬁmi%@ﬁ%ﬁa’ﬁéﬁ SRR Rl R PE
(directed verdict of acquittal) - FI# % F - E 2% 75 f 7
TRIRF E o RS R E G R0y TRUERTE, b
;2 Penal Code § 261(a)(2)P =~ #- T F 4T A £ | 7] 5 5411
G ki R R oRBFTHWRETEF AT AL

REPFFTEE=LL HRLF x
st | AR 2 réﬁﬁﬁiﬁ‘ E oo A & B F R B REH ATe G RaE

o Hpupes A 2 TS & 27374 | Funk(negating defense)

B 2
2 T #edinr (affirmative defense)2 #g o 77 % » 44 4 5B
£ 2R 2 'wﬂwwﬁkga%mdﬁk’¢4@m$&&r*>
doie B MR A EFH k2 TRe @y o M2 L RBHE TR

DR %’%uﬁﬁﬁﬁﬁiiﬁ’ﬁﬁrﬁ*ﬁ%pﬁ’ﬂ@ﬁ
PHEZELAEZ ERFAZ AR - KL %"Fift I TR R SURE
(affirmative defense) > Gl4ri 568 7 5 A 1301 § 17 G
(self-defense) ~~# &4 (insanity) -~ % ##* & (duress) - fiz
BT ik (drunkenness) -~ KaZ %4 (entrapment) ~4&3 % P&
(provocation) % % » popak 2w f 5 TR FE & TERTE
F oo EmED THAREZ2F ) FuRs TR F AR
Pl TROERFTE,  BEREI NS LG ood g
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'ﬁ%% = FAE AR X 4yt FH Fupr2 pﬁ_j'j%» v T de L )3 %P
EE A LT EE A FARL TS R 2 ﬁ“ﬁﬁﬁiﬁ%
FoEEAR . ERE T AR L R bl TR AR G
B

BHI 2 T, (alibi) ~ A& & (good faith) ##75 M4 ~
R (consent) M2 &% 42 1% T 2RI, A B3H
B FLRE 0 P AL )u;’/ﬂ’w—’"féf@;ﬁ %Jﬁ% F o FlaizEEd xﬁ“" Ak
Fo IR T B FRL TR R R R B R
JRE & o

A THEIRFTE  BREAEEFI TESERE | R > - &N
T s e Ko AR ¥ 500 G v Tepi ey G R

1%;—%¢éﬁﬁi—%’éﬁwwwﬁ éﬁﬁii?1%¢é%

EIMAE | MR AR = PRFI v S ";’fv‘i‘_%/z‘& % 115

6 Martin v. Ohio, 480 U.S. 228, 230 (1987) (An affirmative defense is defined to be “an excuse or
justification peculiarly within the knowledge of the accused, on which he can fairly be required to
adduce supporting evidence.”).

7 State v. Cohen, 568 So. 2d 49, 51-52 (Fla. 1990) (“an ‘affirmative defense’ is any defense that assumes
the complaint or charges to be correct but raises other facts that, if true, would establish a valid excuse
or justification or a right to engage in the conduct in question. An affirmative defense does not concern
itself with the elements of the offense at all; it concedes them.”).

8 Stephen Michael Everhart, Putting a Burden of Production on the defendant Before Admitting Evidence
that Someone Else Committed the Crime Charged: Is It Constitutional? 76 NEB. L. REv. 272, 289 (1997).
United States v. Deleveaux, 205 F.3d 1292, 1298-99 (11th Cir. 2000) (holding defendant’s assertion of an
affirmative defense may require the defendant to prove the defense by a preponderance of the
evidence).

9 California Evidence Code, §500, (“Except as otherwise provided by law, a party has the burden of proof
as to each fact the existence or nonexistence of which is essential to the claim for relief or defense that
he is asserting.”).
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EY R TR WRFTENELRER S S

MERD T LM IRt EFRT AR ERE TR
A L SV 1‘# & 27 3%F | Fuk(negating defense) 0 44
L2RAE TRNERT T BRI AHFIAZEEOER THRHES
o HP R A FERA Mg EF AT A R ET & B REE RN
A K2 TR BNV S B T

IDETECE - BF N 3 People v. Willams "4 61> 2% 2 £H2 %9
5 14T A Deborah Tl E & L7 e F 2 7RATE o 2 Willams 5 3% %
ZRB L1 EP Y E A E RO e BT A BFErS - A T
BOBRERRIALZTREFRARGE AT A AR FL Ry R
o) wHRRT AL TS T 0%%4ﬁﬁ2@ﬂé@w%
WS HRG RAR O ART AE AP T SRk 4
Wl TNO, P AR B TR o L RS B0 F o b
FEF T L - "EWHE o ML FEH  Deborah I 5 B 1S > A FMee s R
AL TR o AL e RF {8 0 Deborah € Ak L 15 E Fes H
42 > 142 18 Deborah & F4t 2 %4 50 % ~ > 42 7 Bg & > Deborah =
TR PR B ME 2 7 R Deborah %30 o

*E % - B A4 je 40 Y2 Penal Code § 261(a)(2)5 #]4%
B PREIRES - R AL LT THRRAEF AT LA 2
WHAILER TR FE AR AL AR PRI BB
B BRI LR TERIEFMRTALE, B BAR

DRBEPTARIAHEFTFIAZPBEIRRHEI T ERFL A Sy

FRAPFRIEFHT A LB 2R F#¥%(the defense unavailable

-

10 California Evidence Code, §115, (“...Except as otherwise provided by law, the burden of proof requires
proof by a preponderance of evidence.”).
" people v. Williams, 841 P.2d 961 (Cal. 1992).
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as a matter of law unless there is “substantial evidence of
equivocal conduct that would have led defendant to reasonably and
in good faith believe consent existed where it did not.” ) o
LT B e AP p AR AR PR T L
FHRRIAR KRB ARG TERAEFATALEER, 2 RIE
FTECEERME Sl 2R ,wjﬁﬁﬁﬁwﬁéﬁiixﬂgﬁ
FE o Flafad sy - F A o AR E LS RAIER BT
AEIAGS > B E Tkt Tyson v, Trigg 2784k L
[ERRTE S S oy MU UE SNl EUS N BEY SR S DR S RE e o
maE R e B H W N E iR AR 02 2" s Blde Georgia M PFiE IR
% Johnsonv. State %5 ' 75 A @ * 4|4 FE 21 M7 ik
FREEZ 3, 7 5t 1a( “that proof of the element of force negate
any possible mistake as to consent” ) % - B2t L ERE

LARTAG AR

2 People v. Williams, 841 P.2d 961, 966 (Cal. 1992).

People v. Williams, 841 P.2d 961, 967 (Cal. 1992).

Tyson v. Trigg, 50 F.3d 436 (7th Cir. 1995), cert denied, 116 S. Ct. 697 (1996).

Commonwealth v. Fionda, 599 N.E.2d 635 (Mass. APP. Ct. 1992); Tyson v. State, 619 N.E.2d 276 (Ind. Ct.
App. 1993); Johnson v. State, 419 S.E.2d 96 (Ga. App. Ct. 1992).

'® Johnson v. State, 419 S.E.2d 96 (Ga. App. Ct. 1992).

v Strafgesetzbuch (StGB) § 177

(1) Wer gegen den erkennbaren Willen einer anderen Person sexuelle Handlungen an dieser Person
vornimmt oder von ihr vornehmen lasst oder diese Person zur Vornahme oder Duldung sexueller

Handlungen an oder von einem Dritten bestimmt, wird mit Freiheitsstrafe von sechs Monaten bis zu
funf Jahren bestraft.
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8 Strafgesetzbuch (StGB) § 177
(2) Ebenso wird bestraft, wer sexuelle Handlungen an einer anderen Person vornimmt oder von ihr
vornehmen lasst oder diese Person zur Vornahme oder Duldung sexueller Handlungen an oder von
einem Dritten bestimmt, wenn
1. der Tater ausnutzt, dass die Person nicht in der Lage ist, einen entgegenstehenden Willen zu bilden
oder zu dulern,
2. der Tater ausnutzt, dass die Person auf Grund ihres korperlichen oder psychischen Zustands in der
Bildung oder AuRerung des Willens erheblich eingeschrinkt ist, es sei denn, er hat sich der
Zustimmung dieser Person versichert,
3. der Titer ein Uberraschungsmoment ausnutzt,
4. der Titer eine Lage ausnutzt, in der dem Opfer bei Widerstand ein empfindliches Ubel droht, oder
5. der Tater die Person zur Vornahme oder Duldung der sexuellen Handlung durch Drohung mit einem
empfindlichen Ubel genétigt hat.

° Strafgesetzbuch (StGB) § 177
(3) Der Versuch ist strafbar.

% Strafgesetzbuch (StGB) § 177
(4) Auf Freiheitsstrafe nicht unter einem Jahr ist zu erkennen, wenn die Unfahigkeit, einen Willen zu
bilden oder zu duRern, auf einer Krankheit oder Behinderung des Opfers beruht.

2 Strafgesetzbuch (StGB) § 177
(5) Auf Freiheitsstrafe nicht unter einem Jahr ist zu erkennen, wenn der Tater
1. gegeniiber dem Opfer Gewalt anwendet,
2. dem Opfer mit gegenwartiger Gefahr fiir Leib oder Leben droht oder
3. eine Lage ausnutzt, in der das Opfer der Einwirkung des Taters schutzlos ausgeliefert ist.
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2 Strafgesetzbuch (StGB) § 177
(6) In besonders schweren Fillen ist auf Freiheitsstrafe nicht unter zwei Jahren zu erkennen. Ein
besonders schwerer Fall liegt in der Regel vor, wenn
1. der Tater mit dem Opfer den Beischlaf vollzieht oder vollziehen lasst oder dhnliche sexuelle
Handlungen an dem Opfer vornimmt oder von ihm vornehmen lasst, die dieses besonders erniedrigen,
insbesondere wenn sie mit einem Eindringen in den Kérper verbunden sind (Vergewaltigung), oder
2. die Tat von mehreren gemeinschaftlich begangen wird.
TERTEZ e - 1A I T aeE - MERiasss - EE  BIEERE - T LINESE » EH
FESR iR - TRRES 1R 2019 7 H L DR TIRAESE - TERDTNAS - JERURERH R - —
HRES 1 - 2019 £ 10 H ; Z % -
* Strafgesetzbuch (StGB) § 184h
Im Sinne dieses Gesetzes sind
1. sexuelle Handlungen nur solche, die im Hinblick auf das jeweils geschiitzte Rechtsgut von einiger
Erheblichkeit sind,
** Thomas Fischer, Strafgesetzbuch mit Nebengesetzen, Beck'sche Kurz-Kommentare, 63. Aufl. 2016, §
184h Rn. 3.
> Lackner/Kuhl/Heger, 29. Aufl. 2018, StGB § 177 Rn. 5-6.
® Lackner/Kiihl/Heger, 29. Aufl. 2018, StGB § 177 Rn. 13.
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?° Lackner/Kiihl/Heger, 29. Aufl. 2018, StGB § 177 Rn. 1.

30 JE By -7 Geschiitzt ist die Freiheit des Opfers, jederzeit seinen Willen zu dndern, unabhingig von einer
zuvor erteilten Zustimmung, von der Beziehung der Beteiligten oder etwaigen Abreden oder
Gegenleistung. ; BT-Drs. 18/9097, S. 23. BeckOk StGB/Ziegler, 46. Ed. 1.5.2020, StGB § 177 Rn. 8.

31 Schonke/Schroder/Eisele, 30. Aufl. 2019, StGB § 177 Rn. 19. BT-Drs. 18/9097, S. 22.
32 BT-Drs. 18/9097, S. 22-23.
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3 Schénke/Schréder/Eisele, 30. Aufl. 2019, StGB § 177 Rn. 21-22.
* BeckOk StGB/Ziegler, 46. Ed. 1.5.2020, StGB § 177 Rn. 9.
> Lackner/Kiihl/Heger, 29. Aufl. 2018, StGB § 177 Rn. 20. 35175 A&7 SR M5 7 B Z BE ok & AR
BAEREED SRS IIRE R B E4EER - Schonke/Schréder/Eisele, 30. Aufl. 2019, StGB § 177
Rn. 21-22.

® BeckOk StGB/Ziegler, 46. Ed. 1.5.2020, StGB § 177 Rn. 10.
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