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1 U.S. Constitution Amendment VI, “In all criminal prosecutions, the accused shall enjoy the right to...
and to be informed of the nature and cause of the accusation;”

2 MI#E Yale Kamisar et al., Advanced Criminal Procedure 962-63 (9th ed. 1999), A 18 M E
FrAEESE (Felonies) 75 DUKREERE AT =0EST - 559N 4 JI]%EE?%%WE%U%?&&E{%%UZE
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oo TR - SRF] ASTR Y BB TP LR WS RIS R B
g2 o JEF S ~,ng+ir3]€_‘r_‘-% FUN |
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I

3 Federal Rules of Criminal Procedure, Rule 7, “The Indictment and the Information
(a) When Used.

(1) Felony. An offense (other than criminal contempt) must be prosecuted by an indictment if it is
punishable:

(A) by death; or

(B) by imprisonment for more than one year.

(2) Misdemeanor. An offense punishable by imprisonment for one year or less may be prosecuted in
accordance with Rule 58(b)(1).

(b) Waiving Indictment. An offense punishable by imprisonment for more than one year may be
prosecuted by information if the defendant—in open court and after being advised of the nature of
the charge and of the defendant's rights—waives prosecution by indictment.

(c) Nature and Contents.

(1) In General. The indictment or information must be a plain, concise, and definite written
statement of the essential facts constituting the offense charged and must be signed by an attorney
for the government. ... A count may incorporate by reference an allegation made in another count. A
count may allege that the means by which the defendant committed the offense are unknown or
that the defendant committed it by one or more specified means. For each count, the indictment or
information must give the official or customary citation of the statute, rule, regulation, or other
provision of law that the defendant is alleged to have violated....”

4 Federal Rules of Criminal Procedure, Rule 7(e), “Amendment of Information. The court may permit
an information to be amended at any time before verdict or finding if no additional or different
offense is charged and if substantial rights of the defendant are not prejudiced.”.

5 Virgin Islands v. Bedford, 671 F.2d 758 (3rd Cir. 1982).” The question of whether a crime is an

7
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"additional or different" offense for purposes of amending an information pursuant to Rule 7(e) is
not coextensive with the question of whether a crime is a lesser included offense of another.
Although the amending of an information to include a lesser included offense will rarely violate the
first requirement of Rule 7(e) (that no additional or different offense be charged), it is not
necessarily true that the amending of an information to include a crime which is not a lesser
included offense will violate the rule.”

6 USv. Denny, 165 F. 2d. 668 (1947)( 5 IF #5948 44).

7 USv. Lo Franco, 818 F. 2d. 276 (1987) (5 IE& &k #5).

8 Masiv. US, 223 F. 2d. 132 (1955)(FF [EATAEAR).

9 USv. Stapleton 271 F. Supp. 59 (1967)( EIE%’B%EEEIH}%).

10 EJRME - S— B AFEZ FBEEAN(E) » GEALIASEE - 55 80 1 - 2006 23 H 051 H -
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11 Federal Rules of Criminal Procedure, Rule 31(c), “Conviction of Less Offense. The defendant may be
found guilty of an offense necessarily included in the offense charged or of an attempt to commit
either the offense charged or an offense necessarily included therein if the attempt is an offense.”

12 FIRMG - swEE A EE 0 H BOAERAEGE - 147 HH > 2007 8 A - 142 HPAUR 5 152 H -

13 Missouri v. Hunter, 459 U.S. 359 (1983).
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15 18 U.S.C. § 3584, “(a)Imposition of Concurrent or Consecutive Terms.—

...... Multiple terms of imprisonment imposed at the same time run concurrently unless the court
orders or the statute mandates that the terms are to run consecutively. Multiple terms of
imprisonment imposed at different times run consecutively unless the court orders that the terms
are to run concurrently.

(b)Factors To Be Considered in Imposing Concurrent or Consecutive Terms.—

The court, in determining whether the terms imposed are to be ordered to run concurrently or
consecutively, shall consider, as to each offense for which a term of imprisonment is being imposed,
the factors set forth in section 3553(a).

(c)Treatment of Multiple Sentence as an Aggregate.—

Multiple terms of imprisonment ordered to run consecutively or concurrently shall be treated for
administrative purposes as a single, aggregate term of imprisonment.”

16 18 U.S.C. § 3553, “(a) Factors To Be Considered in Imposing a Sentence.—The court shall impose a
sentence sufficient, but not greater than necessary, to comply with the purposes set forth in
paragraph (2) of this subsection. The court, in determining the particular sentence to be imposed,
shall consider—

(1)the nature and circumstances of the offense and the history and characteristics of the defendant;
(2)the need for the sentence imposed—

(A)to reflect the seriousness of the offense, to promote respect for the law, and to provide just
punishment for the offense;

(B)to afford adequate deterrence to criminal conduct;

(C)to protect the public from further crimes of the defendant; and

(D)to provide the defendant with needed educational or vocational training, medical care, or other
correctional treatment in the most effective manner;”

17 U.S. Constitution Amendment V, “No person shall be... nor shall any person be subject for the same

10
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offense to be twice put in jeopardy of Iife or limb;”.

18 FIKME - smEE 2 #lE - H HOAERAEGE - 147 HH - 2007 428 A » 153 HDLF -

19 Blockburger v. US, 284 U.S. 299 (1932), lL ZE AR HI » A Grady v. Corbin, 495 U.S. 508 (1990)—2&
HIEHERN » (H122KAE US v. Dixon, 509 U.S. 688 (1993)—ZH » NS #HERA -

20 [HRAN - FLESSOTT AT REIEINF AR ACHRFI A RONIRE - BRI IRES | F B G S PERRE - R =)
f5%1E US v. Lanza, 260 U.S. 377 (1922) & E o~ " # 8 T | (dual sovereign) 2 fFloh » JHEFE L
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HAZIE Bartkus v. llinois, 359 U.S. 121 (1959)—2Z& 1 » R E L EAN -

21 FIKMG - DL —E A 0 H BUASAEE > 144 # > 2007 25 H - 171 H » 177 HRAF »

22 Diaz v. United States, 223 U.S. 442 (1912).

23 United States v. Stearns, 707 F. 2d 391, 393 (9th Cir. 1983).

24 Aleman v. Honorable Judges of Circuit Court of Cook County, 138 F.3d 302 (1998). See also David S.
Rudstein, Double Jeopardy and the Fraudulently-Obtained Acquittal, 60 Mo. L. Rev. 607, 636-637
(1995).
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66 18 U.S. Code § 2242, “Sexual abuse. Whoever, in the special maritime and territorial jurisdiction of
the United States or in a Federal prison, or in any prison, institution, or facility in which persons are
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held in custody by direction of or pursuant to a contract or agreement with the head of any Federal
department or agency, knowingly—
(1)causes another person to engage in a sexual act by threatening or placing that other person in
fear (other than by threatening or placing that other person in fear that any person will be subjected
to death, serious bodily injury, or kidnapping); or
(2)engages in a sexual act with another person if that other person is—
(A)incapable of appraising the nature of the conduct; or
(B)physically incapable of declining participation in, or communicating unwillingness to engage in,
that sexual act;
or attempts to do so, shall be fined under this title and imprisoned for any term of years or for life.”

67 18 U.S. Code § 2241. “Aggravated sexual abuse.
(a)By Force or Threat....
(b)By Other Means.—Whoever, in the special maritime and territorial jurisdiction of the United
States or in a Federal prison, or in any prison, institution, or facility in which persons are held in
custody by direction of or pursuant to a contract or agreement with the head of any Federal
department or agency, knowingly—
(1)renders another person unconscious and thereby engages in a sexual act with that other person;
or
(2)administers to another person by force or threat of force, or without the knowledge or permission
of that person, a drug, intoxicant, or other similar substance and thereby—
(A)substantially impairs the ability of that other person to appraise or control conduct; and
(B)engages in a sexual act with that other person;
or attempts to do so, shall be fined under this title, imprisoned for any term of years or life, or both.
(c)with Children....”

68 Delaware Code Title 11. § 770, “Rape in the fourth degree; class C felony.
(a) A person is guilty of rape in the fourth degree when the person:
(1) Intentionally engages in sexual intercourse with another person, and the victim has not yet
reached that victim’s sixteenth birthday; or
(2) Intentionally engages in sexual intercourse with another person, and the victim has not yet
reached that victim’s eighteenth birthday, and the person is 30 years of age or older, except that such
intercourse shall not be unlawful if the victim and person are married at the time of such intercourse;
or
(3) Intentionally engages in sexual penetration with another person under any of the following
circumstances:
a. The sexual penetration occurs without the victim’s consent; or
b. The victim has not reached that victim’s sixteenth birthday....”
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69 Delaware Code Title 11. § 761(h), ““Sexual intercourse” means:
(1) Any act of physical union of the genitalia or anus of 1 person with the mouth, anus or genitalia of
another person. It occurs upon any penetration, however slight. Ejaculation is not required. This
offense encompasses the crimes commonly known as rape and sodomy; or
(2) Any act of cunnilingus or fellatio regardless of whether penetration occurs. Ejaculation is not
required.”

70 Delaware Code Title 11. § 761(j), ““Sexual penetration” means:
(1) The unlawful placement of an object, as defined in subsection (d) of this section, inside the anus
or vagina of another person; or
(2) The unlawful placement of the genitalia or any sexual device inside the mouth of another
person.”

71 Delaware Code Title 11.§ 773, “Rape in the first degree; class A felony.
(a) A person is guilty of rape in the first degree when the person intentionally engages in sexual
intercourse with another person and any of the following circumstances exist:
(1) The sexual intercourse occurs without the victim’s consent and during the commission of the
crime, or during the immediate flight following the commission of the crime, or during an attempt to
prevent the reporting of the crime, the person causes physical injury or serious mental or emotional
injury to the victim; or
(2) The sexual intercourse occurs without the victim’s consent and it was facilitated by or occurred
during the course of the commission or attempted commission of:
a. Any felony; or
b. Any of the following misdemeanors: reckless endangering in the second degree; assault in the
third degree; terroristic threatening; unlawfully administering drugs; unlawful imprisonment in the
second degree; coercion; or criminal trespass in the first, second or third degree; ---”
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72 Patterson, 432 U.S. 197, 209-210. (“To recognize at all a mitigating circumstance does not require
the State to prove its nonexistence in each case in which the fact is put in issue, if in its judgment
this would be too cumbersome, too expensive, and too inaccurate.... We therefore will not disturb
the balance struck in previous cases holding that the Due Process Clause requires the prosecution
to prove beyond a reasonable doubt all of the elements included in the definition of the offense of
which the defendant is charged. Proof of the non-existence of all affirmative defenses has never
been constitutionally required; and we perceive no reason to fashion such a rule in this case and
apply it to the statutory defense at issue here.”).

73 Smith v. State, 2002 Del. LEXIS 773 (2002).
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83 Patterson, 432 U.S. 197, 209-210. (“To recognize at all a mitigating circumstance does not require
the State to prove its nonexistence in each case in which the fact is put in issue, if in its judgment
this would be too cumbersome, too expensive, and too inaccurate.... We therefore will not disturb
the balance struck in previous cases holding that the Due Process Clause requires the prosecution
to prove beyond a reasonable doubt all of the elements included in the definition of the offense of
which the defendant is charged. Proof of the non-existence of all affirmative defenses has never
been constitutionally required; and we perceive no reason to fashion such a rule in this case and
apply it to the statutory defense at issue here.”).
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