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4 See Miguel A. Mendez, Presumptions and Burden of Proof: Conforming the California Evidence Code
to the Federal Rules of Evidence, 38 U.S.F. L. Rev. 139, 142 (Fall, 2003)

T:F el A
not be submitted to the jury.”)

5 Patterson v. New York, 432 U.S. 197, 230-231 (1977), (“The State normally may shift to the
defendant the burden of production, that is, the burden of going forward with sufficient evidence

to justify [a reasonable] doubt upon the issue. If the defendant’s evidence does not cross this
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chief- 2 F BHE=2 L5 P2 T &e#ESE, 22 (prima
facie case)’ 7™ TE Z;ﬁ%’ hEARF BT 0 VAR
THYRP2ZEFLEFORE > P2 REZFOTRIERT T K
BEFAREN I L5 Bk L7 R RES £ %2
(directed verdict of acquittal )~ %] 231?? WAL PRFTLET
TRIRF E o FHES R 2o B E300 5 TROERT

333’(

(B) ~ %7 ani i g iz

"EIRFE 2 R F AR fﬁ#mﬁ ik2
B g E o B % 15 P 2 TR wa%fi“ "’%

EHRER Y L %f&%i?%i,&ﬂ,ugﬁﬁi}iﬁv%ﬁ.o | 7
+ Bi o BPARE SR EFEL
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FFTHRIRF @ enfe Rk 50 2 2 W2 G SEARR & B K

BA b Trz x4l & &2 (beyond a reasonable doubt )

6 California Evidence Code, §110, (“Burden of producing evidence” means the obligation of a party to
introduce evidence sufficient to avoid a ruling against him on the issue.”).

7 California Evidence Code, §550, (“(a)The burden of producing evidence as to a particular fact is on
the party against whom a finding on that fact would be required in the absence of further evidence.
(b) The burden of producing evidence as to a particular fact is initially on the party with the burden
of proof as to that fact.”).

8 California Evidence Code, §115, (“Burden of proof” means the obligation of a party to establish by
evidence a requisite degree of belief concerning a fact in the mind of trier of fact or the court. ... ”).

19



" P ez Yy (clear and convincing evidence ) ~ i L & ¥y
(preponderance of the evidence > 2 :#3 "B EH ) 1 RE
AT REN TELFE ) S A EM S T
St M2 IR o SRR - S RGBSR g R F X2 (B
hepT R A R GRS AR AE R ) TPy (TR L K
R T B 2 R AR R AR T P R
" %ﬁﬁi@i’ﬁ vt & A T0%3 80%2 B
AFLHEARTE S pd O REIE KT R
VA2 ERIAEEE R 1970 & A Winship & &)
%ﬁ!% REHBE % ﬁ~$M@ﬁ§ﬁﬁ&Mﬁﬁﬁ~%
AT FLAREP IR EEMA PRA AT EMREF B o

% ¥ Massachusetts ' ¢ % F Shaw % Commonweal th v. Webster

B+
fRffey Tm AR, B 5F?E?Liﬂf—7???§ 28/ T
# LA 4 "% Victor v. Nebraska
£ 69— i I A éizﬁﬁwwgﬁﬁm 2 &
N RTEE S W T X mp‘/f o AR R
B R o R E R G B2 F R R H’@@ﬁ%@
WA F AN BRUEAAFMAT A X 94 90%T 95k BT e

(C) ~ Ak chft B F ¢

REREIEE N RBRTEERRL R

g
M
e
W
>
k-
N

9 Elisabeth Stoffelmayr & Shai Seidman Diamond, The Conflict between Precision and Flexibility in
Explaining “Beyond a Reasonable Doubt,” 6 PSYCHOLOGY, PUBLIC POLICY, AND LAW 769, 774 (2000).

10 Commonwealth v. Webster, 59 Mass. 295 (1850) (“What is reasonable doubt?... It is not mere
possible doubt; because everything relating to human affairs,...is open to some possible or
imaginary doubt.”).

11 Victor v. Nebraska, 511 U.S. 1, 20-21 (1994).

12 See Jon O. Newman, Beyond ‘Reasonable Doubt,”’ 68 N.Y.U.L. REv. 979 982 (1993) (describing
‘hesitate to act’ as most widely used explanation).

13 Elisabeth Stoffelmayr & Shai Seidman Diamond, [Ez£ 9 774 H -
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14 See, e.g., Greene v. Texas, 928 S.W. 2d 119, 125 (Tex. App. San Antonio 1996) (“Alibi is not a
statutory defense and it is not an affirmative defense. Alibi is not a defense within the accurate
meaning of the word, but is a fact shown in rebuttal of the state’s evidence.”); Robertson v. Warden,
Waryland Penitentiary, 466 F. Supp. 262, 263 (D. Md. 1979) (“[A]n alibi defense is certainly not an
affirmative defense,”); Harkness v. State, 590 S.W.2d 277 (Ark. 1979); Williams v. State, 671 P.2d 635
(Nev. 1983); Christian v. State, 555 S.W.2d 863 (Tenn. 1977); State v. Romero, 554 P.2d 216 (Utah
1976).

15 See, e.g., Simmons v. Dalsheim, 543 F. Supp. 729, 737 (S.D.N.Y. 1982) (“The defense of ‘alibi’ is
plainly an affirmative defense that seeks to negate an element of the crime charged,”); State v.
Alexander, 245 S.E.2d 633, 637 (W. Va. 1978) (“Alibi is an affirmative defense but does not relieve
the prosecution of proving beyond a reasonable doubt the actual presence of the accused at the
time and place of the commission of the crime when personal presence is essential thereto.”); State
v. Kopa, 311 S.E.2d 412, 417 n.2 (W. Va. 1983) (“In West Virginia, ... alibi has long been characterized
as an affirmative defense”).

16 See, e.g., Jackson v. State, 374 A. 2d 1 (Del. 1977).
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17 Federal Rules of Criminal Procedure, Rule 12.1 (a), (“Upon written demand of the attorney for the
government stating the time, date, and place at which the alleged offense was committed, the
defendant shall serve within ten days, or at such different time as the court may direct, upon the
attorney for the government a written notice of the defendant’s intention to offer a defense of alibi.
Such notice by the defendant shall state the specific place or places at which the defendant claims
to have been at the time of the alleged offense and the names and addresses of the witnesses
upon whom the defendant intends to rely to establish such alibi.”).

18 Federal Rules of Criminal Procedure, Rule 12.1 (b).

19 Federal Rules of Criminal Procedure, Rule 12.1 (c), (“If prior to or during trial, a party learns of an
additional witness whose identity, if known, should have been included in the information
furnished under subdivision (a) or (b), the party shall promptly notify the other party or the other
party’s attorney of the existence and identity of such additional witness.”).

20 Federal Rules of Criminal Procedure, Rule 12.1 (d), (“Upon the failure of either party to comply
with the requirements of this rule, the court may exclude the testimony of any undisclosed witness
offered by such party as to the defendant’s absence from or the presence at the scene of the
alleged offense. ...”)

21 See Frazier v. Weatherholtz, 572 F.2d 994, 995 (4th Cir. 1978) (upholding a Virginia jury instruction
placing on the defendant the burden of proving self-defense, “but only to the extent of raising in
the minds of the jury a reasonable doubt”).

22 Paul H. Robinson, Criminal Law Defenses 4(a), 20 N.7 (1984).

23 See, e.g., Miller v. State, 660 S.W.2d 95 (Tex. Crim. App. 1983).

22



\Ef:

5

PR YRR TR ZERAT GG B
(D) ~ k2 STkt iz
"#HieFun ) (affirmative defense) - 3# > AR~ R & £ 2
Loz et TH R R TS D AE T Y

TR EMARZEROEF M A NH B 1®d KWp G

7

1\
oA

N

1

—_

&
N

pedREg Egsre o b FRn Y S LT
g IHEA L F ﬁ_‘i$'}ﬁf]~ B~ & 27 5 (automatism) ~ 7 fje B
BH-(alibi)~ % ioJméwm%:H&aﬂmeWW$f'%ﬁ$WWJ
- Akt i"ﬁ%ﬁ Fru| Ak JEAriE i NPT E AR L B
doo TN TEARE R BRI #mﬁ%':“ o fLgodh Hrik o 4 égf-f')
B S & 27 2 P bHrbund 8 PR Bl @ R
RERFEREL OB F ARG IIrE 2 LA g E AN
FEd 2 TfpiEruE, o TR E R $RE 1 2k Hi R
73 FARITH OV REER RPEEREN G 0 FRRRT B

-

l::il—‘
§OpEET E o ARL ﬁ#fﬁ%ﬁﬁi%%ﬁ%“ﬁﬁiﬁ’ﬂ
t“#}t%%@é"ﬁ TRAERFE L TERTE p AR R ANTH

Ty, O BB RY AL ET AL TEIRE E
HREPER G TR oA RIRF EREMRAE AL IR L BRR
fe R - Ty e B s g TpmaEn & e
PR S SEPES o

24 Martin v. Ohio, 480 U.S. 228, 230 (1987) (An affirmative defense is defined to be “an excuse or
justification peculiarly within the knowledge of the accused, on which he can fairly be required to
adduce supporting evidence.”).

25 State v. Cohen, 568 So. 2d 49, 51-52 (Fla. 1990) (“an ‘affirmative defense’ is any defense that
assumes the complaint or charges to be correct but raises other facts that, if true, would establish a
valid excuse or justification or a right to engage in the conduct in question. An affirmative defense
does not concern itself with the elements of the offense at all; it concedes them.”).

26 Stephen Michael Everhart, Putting a Burden of Production on the defendant Before Admitting
Evidence that Someone Else Committed the Crime Charged: Is It Constitutional? 76 NEB. L. REV. 272,
289 (1997). United States v. Deleveaux, 205 F.3d 1292, 1298-99 (11th Cir. 2000) (holding defendant’s
assertion of an affirmative defense may require the defendant to prove the defense by a
preponderance of the evidence).
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27 18 U.S.C. 17(b) (1986), (“ The defendant has the burden of proving the defense of insanity by clear
and convincing evidence.”).

28 Federal Rules of Criminal Procedure, Rule 12.2 (a) (“If a defendant intends to rely upon the defense
of insanity at the time of the alleged offense, the defendant shall, within the time provided for the
filing of pretrial motions or at such later time as the court may direct, notify the attorney for the
government in writing of such intention and file a copy of such notice with the clerk. If there is a
failure to comply with the requirements of this subdivision, insanity may not be raised as a
defense. ...”).

29 California Evidence Code, §500, (“Except as otherwise provided by law, a party has the burden of
proof as to each fact the existence or nonexistence of which is essential to the claim for relief or
defense that he is asserting.”).

30 California Evidence Code, §115, (“...Except as otherwise provided by law, the burden of proof
requires proof by a preponderance of evidence.”).

31 Cal. Penal Code 1369(f) (“It shall be presumed that the defendant is mentally competent unless it is
proved by a preponderance of the evidence that the defendant is mentally incompetent.”) (West
2000).

32 People v. Laietta, 30 N.Y. 2d 68 (1972).
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33 |d. at 199 (quoting New York Penal Law § 125.20(2)(McKinney 1975))
34 Patterson, 432 U.S. 197, 202 (“In determining whether New York's allocation to the defendant of
proving the mitigating circumstances of severe emotional disturbance is consistent with due
process, it is therefore relevant to note that this defense is a considerably expanded version of the
common-law defense of heat of passion on sudden provocation and that at common law the
burden of proving the latter, as well as other affirmative defenses -- indeed, "all... circumstances of
justification, excuse or alleviation" -- rested on the defendant. 4 W. Blackstone, Commentaries *201;
M. Foster, Crown Law 255 (1762); Mullaney v. Wilbur, supra, at 693-694. This was the rule when the
Fifth Amendment was adopted, and it was the American rule when the Fourteenth Amendment
was ratified.”).ZZ AR - B Leland v. Oregan Z& 343 U.S. 790 (1952) &% Rivera v. Delaware
% 429 U.S. 877 (1976) » BiFlEr snAREiEos © ) H%T%HZ?F TR O TR R A S ERK &
G E(T > Oregan JNJAE EHUE S 2BS LAY LS8 I Z M S T HEEIENE > ] Delaware JI
EREM SRR LS P R AR 54 2 %%%J%}Hﬁ kA EE5EE -
Patterson, 432 U.S. 197, 209-210. (“To recognize at all a mitigating circumstance does not require
the State to prove its nonexistence in each case in which the fact is put in issue, if in its judgment
this would be too cumbersome, too expensive, and too inaccurate.... We therefore will not disturb
the balance struck in previous cases holding that the Due Process Clause requires the prosecution
to prove beyond a reasonable doubt all of the elements included in the definition of the offense of
which the defendant is charged. Proof of the non-existence of all affirmative defenses has never
been constitutionally required; and we perceive no reason to fashion such a rule in this case and

apply it to the statutory defense at issue here.”).
25
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